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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1100 

[Corrected  Notice '  Ex  Parte  No.  55  (Sub-No. 
45)]* 

Appellate  Procedures:  Interim  Rules 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  interim  rules  and 
request  for  comments. 

SUMMARY:  Congress  has  adopted 
legislation  which  revises  appellate 
procedures  governing  the  Commission's 
handling  of  non-rail  proceedings.  The 
Commission  has  initiated  this 
proceeding  to  implement  Section  25  of 
the  “Motor  Carrier  Act  of  1980".  In  this 
proceeding  rail  and  non-rail  appellate 
rules  would  be  merged  into  a  sinlge  rule 
governing  all  commission  practice. 
Because  the  Act  goes  into  effect  on  July 
1, 1980,  we  are  publishing  these  as 
interim  rules  to  be  used  until  final  rules 
are  adopted.  Comments  are  requested 
on  the  feasibility  of  these  interim  rules 
as  Hnal  rules. 

dates:  Effective  July  21, 1980.  Written 
comments  should  be  filed  with  the 
Commission  on  or  before  August  20, 

1980. 

ADDRESSE:  Send  an  original  and,  if 
possible,  15  copies  of  comments  to:  Ex 
Parte  No.  55  (Sub-No.  45).  Room  5322, 
Office  of  Proceedings,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Nosacek  (202)  275-7023  or 
Donald  J.  Shaw,  Jr.  (202)  275-7292. 
SUPPLEMENTARY  INFORMATION:  Section 
25  of  the  Motor  Carrier  Act  of  1980 
revises  those  sections  of  the  Interstate 
Commerce  Act  which  govern  the 
Commission's  non-rail  appellate 
procedures.  As  a  result,  we  are  revising 
our  non-rail  appellate  rules  (49  CFR 
1100.97)  to  bring  them  into  conformity 
with  the  new  statutory  provisions.  The 
new  provisions  of  the  statute  are 
patterned  after  the  present  rail  appellate 
procedures:  Accordingly,  we  are 
merging  the  rail  and  non-rail  appellate 
rules  into  a  single  rule  governing  all 
Commission  practice.  The  rail  appellate 

'The  notice  served  July  9. 1960  is  corrected  to  (1) 
indicate  that  Subsections  (c)(6)  and  (e)(3)  will 
impose  a  10-page  limit  on  petitions  and  replies,  and 
(2)  indicate  that  Ex  Parte  No.  55  (Sub-No.  41), 
Administrative  Stays  in  Non-Rail  and  Rail 
Proceedings,  was  embraced  in  this  case. 

‘This  proceeding  embraces  Ex  Parte  No.  55  (Sub- 
No.  41),  Administrative  Stays  in  Non-Rail  and  Rail 
Proce^ings. 


rules  (49  CFR  1100.98),  adopted  in  Rail 
Appellate  Procedures — Revision  of  Rule 
98.  361 1.C.C.  591  (1979),  would  be 
slightly  modified  to  accomplish  this 
result  and  49  CFR  1100.97  would  be 
rescinded. 

The  new  statute  (and  these  rules) 
constitutes  the  first  major  revision  of 
Commission  non-rail  appellate 
procedures  in  decades.  The  most 
significant  change  involves  the  provision 
for  a  two-step  process  in  decision¬ 
making,  i.e.  an  initial  decision  and  one 
administrative  appeal  of  right.  Appellate 
action  on  this  appeal  would  render  a 
proceeding  administratively  final, 
regardless  of  whether  the  appellate 
decision  affirmed,  changed,  or  modified 
the  initial  decision.  Further,  in  the 
absence  of  an  appeal,  an  initial  decision 
of  a  hearing  officer  would  become  an 
administratively  final  decision. 

While  further  appeals  of  right  to  an 
appellate  decision  are  no  longer 
available,  the  rules  provide  for  a 
discretionary  appeal  (petition  for 
administrative  review)  of  an  appellate 
decision  to  the  Commission.  The  petition 
is  necessarily  limited  to  cases 
presenting  issues  of  general 
transportation  importance,  new 
evidence,  and  changed  circumstances. 

Where  the  requirement  for  an  initial 
decision  has  been  voided,  pursuant  to 
section  10322(c),  a  petition  for 
administrative  review  may  be  filed  to  a 
division  decision.  When  the  Commission 
voids  the  requirement  for  an  initial 
decision,  parties  may  seek  reopening  on 
the  basis  of  material  error,  clear  and 
convincing  new  evidence,  or  substantial 
changed  circumstances. 

The  rules  provide  that  any  proceeding, 
other  than  an  application  for  operating 
rights,  may  be  the  subject  of  a  petition 
for  leave  to  reopen,  at  any  time.  This 
remedy  is  unwarranted  in  operating 
rights  proceedings,  because  of  their 
volume,  the  limited  nature  of  the  issues 
involved,  and  the  ease  in  filing  a  new 
application. 

As  noted,  the  rules  set  out  in  the 
appendix  represent  an  incorporation  of 
the  new  non-rail  appellate  procedures 
into  rule  1100.98.  In  addition,  for  better 
readability,  they  represent  a  proposr 
reorganization  of  rule  1100.98  in  the 
following  respects:  The  wording  of 
subsection  (a)  is  simplified  and  adapted 
to  changes  in  the  later  subsections. 
Subsections  (b)  and  (c)  are  retitled 
according  to  type  of  decision,  and  the 
provisions  are  reordered.  Subsection  (d) 
is  eliminated  as  being  largely 
duplicative,  and  its  provisions  merged 
into  subsection  (c).  Subsections  (e)  and 
(f)  are  eliminated,  and  their  provisions 
included  in  subsections  (b)  and  (c).  This 
change  puts  all  provisions  relating  to  a 


given  type  of  decision  in  one  place.  The 
remaining  subsections  are  unchanged 
except  for  sequence  and  minor  changes 
in  wording. 

In  this  reorganization,  some 
extraneous  wording  has  been  eliminated 
fi'om  rule  1100.98.  Also,  a  minor 
substantive  change  has  been  made.  The 
reference  to  a  “petition  for  leave  to  file" 
has  been  eliminated  from  the  provision 
concerning  reopening  of 
administratively  final  actions.  To 
simplify  the  filing  requirement  at  this 
stage,  the  information  previously 
required  in  the  petition  for  leave  to  file 
will  be  included  in  the  petition  to 
reopen. 

Another  change  has  been  made  in  the 
rule  for  stays  and  petitions  for  other 
relief.  Subsections  (c)(6)  and  (e)(3)  will 
impose  a  10-page  limit  on  petitions  and 
replies.  As  we  noted  in  Ex  Parte  No.  55 
(Sub-No.  41),  Administrative  Stays  in 
Non-Rail  and  Rail  Proceedings,  45  FR 
28176  (notice  of  proposed  rulemaking),  a 
page  limitation  will  limit  the 
administrative  burdens  associated  with 
replies  and  should  prevent  the  parties 
from  relitigating  the  merits  of  the  case. 
This  proceeding  is  expanded  to  embrace 
Ex  Parte  No.  55  (Sub-No.  41)  and  reflects 
our  consideration  of  the  comments  filed 
in  that  proceeding. 

The  rules  set  out  in  the  appendix  will 
be  used  by  the  Commission  on  an 
interim  basis  with  respect  to  non-rail 
proceedings.  The  revised  appellate 
procedures  will  apply  to  every  decision 
entered  after  enactment  of  the  Motor 
Carrier  Act  of  1980.  Rule  97  will 
continue  to  apply  only  to  appeals  from, 
or  petitions  for  review  of,  decisions 
served  prior  to  enactment.  The 
Commission  is  faced  with  an 
impracticable  situation  in  which  the  due 
and  required  execution  of  the  agency 
functions  would  be  prevented  by 
imdertaking  a  rulemaking  proceeding 
prior  to  the  adoption  of  any  rules.  Thus, 
notice  and  comment  for  these  interim 
rules  are  not  required  under  5  U.S.C. 
553(b)(B).  Public  comments  are  invited 
on  these  interim  rules  as  a  basis  for  final 
rules,  however.  We  shall  act  as  fast  as 
possible  on  formulating  final  rules. 

This  action  does  not  appear  to  affect 
significantly  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

(49  U.S.C.  10321  and  10322  and  5  U.S.C.  553 
and  559) 

Decided:  July  2, 1980. 

By  the  Conunission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
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Stafford,  Clapp,  Trantum,  Alexis,  and 
Gilliam. 

Agatha  L  Mergenovich, 

Secretary. 

Appendix 

§1100.97  [Rescinded] 

(1)  §  1100.97  is  rescinded. 

(2)  §  1100.98  is  revised  to  read  as 
follows: 

§  1 100.98  Appellate  procedures. 

(a)  Scope  of  rule.  These  appellate 
procedures  apply  in  cases  where  a 
hearing  is  required  by  law  or 
Commission  action.  They  do  not  apply 
to  informal  matters  such  as  car  service, 
suspension,  or  special  permission 
actions.  Requests  for  appellate  relief 
may  relate  either  to  initial  decisions  or 
to  Commission  actions  other  than  initial 
decisions.  For  each  category,  this  rule 
describes  the  type  of  appeal  permitted, 
the  requirements  to  be  observed  in  filing 
an  appeal,  provisions  for  stay  of  the 
action,  and  the  status  of  the  action  in  the 
absence  of  a  stay. 

(b)  Initial  decisions.  This  category 
includes  the  initial  decision  of  an 
administrative  law  judge,  individual 
Commissioner,  employee  board,  joint 
board,  division,  or  panel  of  the 
Commission. 

(1)  An  appeal  of  right  is  permitted. 

(2)  Appeals  shall  be  based  on  one  or 
more  of  the  following  grounds: 

(i)  That  a  necessary  finding  of  fact  is 
omitted,  erroneous,  or  unsupported  by 
substantial  evidence  of  record: 

(ii)  That  a  necessary  legal  conclusion 
or  finding  is  contrary  to  law, 

Conunission  precedent,  or  policy; 

(iii)  That  an  important  question  of 
law,  policy,  or  discretion  is  involved 
which  is  without  governing  precedent; 

(iv)  That  prejudicial  procediual  error 
has  occurred. 

(3)  Appeals  shall  detail  the  assailed 
findings  with  supporting  citations  to  the 
record  and  authorities. 

(4)  Appeals  and  replies  shall  not 
exceed  30  pages  in  length,  including  the 
index  of  subject  matter,  argument,  and 
appendices  or  other  attachments. 

(5)  Appeals  must  be  due  within  20 
days  after  the  service  of  the  decision  or 
within  any  further  period  (not  to  exceed 
20  days]  as  a  division  or  the 
Commission  may  authorize.  Replies  to 
appeals  shall  be  due  within  20  days  of 
the  date  the  appeal  is  due  for  rail 
proceedings,  and  within  15  days  for  non¬ 
rail  proceedings. 

(6)  The  timely  filing  of  an  appeal  to  an 
initial  decision  shall  stay  the  effect  of 
the  action  pending  determination  of  the 
appeal. 

(7)  If  an  appeal  of  an  initial  decision  is 
not  timely  filed  or  the  Conunission  does 


not  stay  the  effectiveness  on  its  own 
motion,  the  order  set  forth  in  the  initial 
decision  shall  become  the  action  of  the 
Commission  and  shall  be  effective  at  the 
expiration  of  the  time  for  filing,  unless 
otherwise  provided. 

(c)  Commission  actions  other  than 
initial  decisions.  This  category  includes: 
a  decision  of  a  division  in  the  first 
instance,  where  the  requirement  for  an 
initial  decision  was  voided;  an  action  of 
the  entire  Commission  in  the  first 
instance;  and  an  action  taken  by  a 
review  board  or  division  on  an  appeal 
filed  under  subsection  (b)  of  this  rule. 

(1)  A  discretionary  appeal  is 
permitted.  It  shall  be  designated  a 
“petition  for  administrative  review,” 
except  that,  when  it  is  related  to  an 
action  of  the  entire  Commission  in  the 
first  instance,  it  shall  be  designated  a 
“petition  to  reopen." 

(2)  The  petition  will  be  granted  only 
upon  a  showing  of  one  or  more  of  the 
following  points: 

(i)  The  prior  action  will  be  affected 
materially  because  of  new  evidence  or 
changed  circumstances. 

(ii)  The  prior  action  was  taken  by  a 
division  in  the  first  instance  or  by  a 
review  board  or  division  in  an  appellate 
capacity,  and  involves  a  matter  of 
general  transportation  importance. 

(iii)  The  prior  action  was  taken  by  the 
entire  Commission  in  the  first  instance, 
and  involves  material  error. 

(3)  To  the  extent  the  petition  requests 
further  hearing,  rehearing,  reargmnent, 
or  reconsideration,  the  petition  shall 
state  in  detail  the  nature  of  the  relief 
requested  and  the  reasons  therefor. 
When  in  a  petition  filed  under  this 
section,  a  party  seeks  an  opportunity  to 
introduce  evidence,  the  evidence  must 
be  stated  briefly,  must  not  appear  to  be 
cumulative,  and  explanation  must  be 
given  why  it  was  not  previously 
adduced. 

(4)  The  petition  and  any  reply  shall 
not  exceed  20  pages  in  length.  A 
separate  preface  and  summary  of 
argument,  not  exceeding  3  pages,  may 
accompany  petitions  and  replies  and 
shall  accompany  those  that  exceed  10 
pages  in  length. 

(5)  Petitions  must  be  due  within  20 
days  after  the  service  of  the  action  or 
within  any  further  period  (not  to  exceed 
20  days)  as  a  division  or  the 
Commission  may  authorize.  Replies  to 
petitions  shall  be  due  within  20  days  of' 
the  date  the  petition  is  due  for  rail 
proceedings,  and  within  15  days  for  non¬ 
rail  proceedings. 

(6)  The  filing  of  a  petition  shall  not 
stay  the  effect  of  a  prior  action  except 
that  the  Commission  may  stay  the  effect 
of  the  action  upon  its  own  motion  or  on 
petition.  A  petition  to  stay  may  be  filed 


in  advance  of  the  petition  for 
administrative  review  or  petition  to 
reopen  and  shall  be  filed  within  10  days 
of  service  of  the  action.  No  reply  need 
be  filed.  However,  if  a  party  elects  to  file 
a  reply,  it  must  reach  the  Commission  no 
later  Uian  16  days  after  service  of  the 
action.  A  petition  and  any  reply  shall 
not  exceed  10  pages. 

(7)(i)  In  a  rail  proceeding,  the  action,  if 
not  stayed,  shall  become  effective  30 
days  after  it  is  served,  unless  the  acting 
body  provides  for  the  action  to  become 
effective  at  an  earlier  date. 

(ii)  In  a  non-rail  proceeding,  the 
action,  if  not  stayed,  shall  be  effective 
on  the  date  it  is  served,  unless  otherwise 
provided 

(d)  Petitions  to  reopen 
administratively  final  actions.  Any 
person  at  any  time  may  file  a  petition  to 
reopen  any  administratively  ^al  action 
of  the  Commission  other  than  an 
administratively  final  action  in  an 
operating  rights  application  proceeding, 
pursuant  to  the  requirements  of 
paragraphs  (c)(3)  and  (c](4]  of  this 
section.  A  petition  to  reopen  shall  state 
in  detail  the  respects  in  which  the 
proceeding  involves  material  error,  new 
evidence,  or  substantially  changed 
circumstances  and  shall  include  a 
request  that  the  Commission  make  such 
a  determination. 

(e)  Petitions  for  other  relief .  (1)  A 
party  may  petition  for  a  stay  of  an 
action  pending  a  request  for  judicial 
review,  for  extension  of  the  compliance 
date,  for  modification  of  the  effective 
date,  or  for  similar  procedural  relief.  The 
reasons  for  the  desired  relief  shall  be 
stated  in  the  petition,  and  the  petition 
shall  be  filed  not  less  than  10  days  prior 
to  the  efiective  date  of  the  action.  No 
reply  need  be  filed.  If  a  party  elects  to 
file  a  reply,  the  reply  must  reach  the 
Commission  no  later  than  5  days  after 
the  petition  is  filed. 

(2)  When  an  action  of  the  Commission 
is  made  effective  on  less  than  15  days’ 
notice,  a  petition  for  stay  pending  a 
request  for  judicial  review  shall  be  filed 
prior  to  the  institution  of  court  action 
and  as  close  to  the  service  date  as 
practicable.  No  reply  need  be  filed. 
Where  time  permits,  a  party  may  elect 
to  file  a  reply. 

(3)  A  petiton  and  reply  shall  not 
exceed  10  pages  in  length. 

(f)  Exhaustion  of  remedies  and 
judicial  review.  These  rules  do  not 
relieve  the  requirement  that  a  party 
exhaust  its  achninistrative  remedies 
before  going  to  court.  Any  action 
appealable  as  of  right  must  be  timely 
appealed.  If  an  appeal,  discretionary 
appeal,  or  petition  seeking  reopening  is 
filed  under  paragraphs  (b)  or  (c)  of  this 
section,  before  or  afier  a  petition 
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seeking  judicial  review  is  filed  with  the 
courts,  the  Commission  will  act  upon  the 
appeal  or  petition  after  advising  the 
court  of  its  pendency  unless  action 
might  interfere  with  the  court’s 
jurisdiction. 

[FR  Doc  aO-21344  Piled  7-18-aO;  8:45  am] 
nUJNO  CODE  7038-01-H 


49  CFR  Part  1100 

[Ex  Parte  No.  55  (Sub-No.  45)] 

Appellate  Procedures 

agency:  Interstate  Commerce 
Commission. 

action:  Extension  of  time  for  filing 
appeals  in  interim  rules  and  request  for 
comments. 

summary:  The  Commission  recently 
adopted  interim  appellate  procedures 
under  this  same  titled  proceeding.  That 
decision  is  being  published  in  the 
Federal  Register  in  this  issue,  after  the 
effective  date  of  the  Motor  Carrier  Act 
of  1980.  Decisions  after  July  2, 1980, 
which  would  be  governed  by  these  new 
appellate  procedures  will  already  have 
been  served  prior  to  the  Federal  Register 
publication  of  Ex  Parte  No.  55  (Sub-No. 
45).  Therefore,  persons  may  not  have 
sufficient  time  to  file  appeals  or 
petitions  under  49  CFR  11(X).98  where 
the  time  for  filing  runs  from  the  service 
date  of  the  decision  ()uly  9, 1980). 
Consequently,  for  decisions  served 
between  July  2, 1980,  and  July  21, 1980, 
the  time  for  filing  is  hereby  extended  so 
that  the  allotted  time  for  filing  runs  from 
July  21, 1980. 

DATE:  This  notice  is  effective  July  21, 
1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Nosacek,  202-275-7023. 

By  the  Commission,  Darius  W.  Gaskins, 
Chairman. 

Agatha  L  Mergenovich, 

Secretary. 

|FR  Doc.  80-21345  Filed  7-1S-80;  8:45  am] 

BILUNG  CODE  703S-01-M 


49  CFR  Parts  1041;  1047 

[No.  MC-C-3437  (Sub-No.  12)] 

Ex-Air  Motor  Traffic 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules. 

summary:  The  Interstate  Commerce  Act 
formerly  provided  an  exemption  from 
regulation  for  transportation  by  motor 
vehicle  incidental  to  transportation  by 
aircraft.  As  described  in  the 


Supplementary  Information  below, 
recent  amendments  to  the  Act  clearly 
set  out  the  exact  scope  of  exemption,  the 
limited  exception  to  that  exemption,  and 
the  specifics  of  the  “emergency  side”  of 
the  exemption.  The  new  statutory 
language  is  all  inclusive,  and,  therefore, 
obviates  the  need  for  any 
complementary  regulations  interpreting 
it.  Accordingly,  the  present  regulations 
set  forth  at  49  CFR  1041.22  and  1047.40 
will  be  deleted  in  their  entirety. 

EFFECTIVE  DATE:  This  action  is  effective 
July  21. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  T.  Stocker,  202-275-7953  or 
Donald  J.  Shaw,  Jr.  202-275-7952. 
SUPPLEMENTARY  INFORMATION:  The 
deletion  regulations  discussed  in  this 
document  is  designed  to  complement 
recent  changes  in  this  Commission’s 
enabling  statute  (49  U.S.C.  10526(a)(8)). 
’This  section  of  the  Interstate  Commerce 
Act  formerly  provided  an  exemption 
from  regulation  for  transportation  by 
motor  vehicle  incidental  to 
transportation  by  aircraft  (49  U.S.C. 
10526(a)(8)).  Pursuant  to  regulations 
promulgated  to  interpret  that  exemption, 
motor  carriers  were  limited  to  specific 
geographical  areas  surrounding  airports, 
within  which  they  could  pick  up  or 
deliver  air  freight  or  passengers  without 
holding  operating  authority  from  this 
Commission.  As  will  be  detailed  below, 
the  concerned  exemption  in  the 
amended  act  distinguishes  between  the 
ex-air  transportation  of  property  and 
passengers. 

Congress  has  amended  the  act  to 
eliminate  all  mileage  limitations  with 
respect  to  the  scope  of  the  exemption 
from  regulation  for  the  ex-air 
transportation  of  property.  Specifically, 
the  amended  act  now  exempts  the 
transportation  of  property  by  motor 
vehicle,  provided  it  is  part  of  a 
continuous  movement  which,  prior  or 
subsequent  thereto,  has  been  or  will  be 
transported  by  an  air  carrier. 

The  amended  act  does  containT an 
exception  to  this  expanded  exemption. 
Absent  specific  agreement  by  the  United 
States,  this  exemption  does  not 
automatically  apply  to  the  motor  carrier 
movements  of  property  which  are  a  part 
of  a  continuous  prior  or  subsequent 
movement  by  foreign  air  carrier.  Foreign 
carriers  would  only  be  able  to  take 
advantage  of  this  exemption  if  there  was 
a  specific  bilateral  agreement  allowing 
them  to  do  so  and  approval  by  the  Civil 
Aeronautics  Board  or  its  successor 
agency  of  such  authority.  'This  exception 
to  the  exemption  represents  an 
expression  of  Congressional  expectation 
that  such  advantageous  rights  would  be 
granted  to  foreign  air  carriers  where 


similar  rights  or  concessions  are  granted 
to  U.S.  air  carriers  in  individual  bilateral 
agreements. 

Additionally,  the  act  also  exempts 
occasional  transportation  by  motor 
vehicle,  in  substitution  for 
transportation  by  aircraft,  because  of 
weather  conditions,  mechanical  failure 
of  the  aircraft,  or  other  causes  beyond 
the  control  of  the  air  carrier  or  shipper. 
’This  statutory  change  essentially  adopts 
the  prior  Commission  position,  as 
developed  in  our  regulations,  concerning 
the  so-called  “emergency  side"  of  the 
involved  exemption. 

As  described  above,  the  amended  act 
clearly  sets  out  the  exact  scope  of  the 
“property  side”  of  the  exemption,  the 
limited  exception  to  that  exemption,  and 
the  specifics  of  the  “emergency  side"  of 
the  exemption.  ’The  new  statutory 
language  is  all  inclusive,  and,  therefore, 
obviates  the  need  for  any 
complementary  regulations  interpreting 
it.  In  these  premises,  the  present 
regulations  set  forth  at  49  CFR  1047.40, 
entitled  “Motor  transportation  of 
property  incidental  to  transportation  by 
aircraft”  will  be  deleted  in  their  entirety. 

Additionally,  the  amended  exemption 
does  not  alter  Uie  scope  of  the  so-called 
“passenger  side"  of  the  incidental-to-air 
exemption.  The  passenger  exemption  is 
detailed  at  49  CFR  1047.45.  The 
Commission  recently  examined  this 
exemption,  and  concluded  that  no 
change  in  our  codified  interpretation 
was  warranted.  Motor  Transp.  of 
Passengers  Incidental  to  Air,  128  M.C.C. 
938  (1978).  Consequently,  no  alteration 
of  49  CFR  1047.45  will  be  made  at  this 
time. 

One  final  change  in  our  regulations  is 
necessitated  by  the  amended  act. 
Subsections  (a)  and  (b)  of  49  CFR 
1041.22  deal  generally  with  interpreting 
the  operating  authority  of  regulated 
motor  carriers  serving  designated 
airports  or  the  airfreight  facilities  of 
specified  air  carriers.  'This  particular 
section  of  our  regulations  is  superseded 
in  large  part  by  expansion  of  the 
exemption  for  the  motor  carrier 
transportation  of  ex-air  shipments  of 
property.  Motor  carriers  that  formerly 
handled  ex-air  traffic  pursuant  to  their 
regulated  authority  will  now  be  able  to 
operate  under  the  expanded  exemption. 
Consequently,  we  believe  that  the 
regulations  set  forth  at  49  CFR  1041.22 
should  also  be  deleted  in  their  entirety. 
We  are  aware,  however,  that  the  motor 
carrier  transportation  of  ex-air  traffic 
performed  in  conjunction  with  foreign 
air  carrier  service  will  still  have  to  be 
provided  by  regulated  carriers  in  those 
instances  where  the  foreign  air  carrier 
has  not  reached  an  appropriate 
agreement  with  the  United  States.  Motor 
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carriers  performing  these  operations  will 
need  specific  operating  authority  from 
this  Commission.  This  limited  need  for 
such  regulated  authority  does  not 
warrant  maintenance  of  the  regulations 
set  forth  at  49  CFR  1041.22. 

This  action  is  required  by  amendment 
to  49  U.S.C.  10526(a](8].  Public  comment 
is  unnecessary  and  thus  not  required,  5 
U.S.C.  553(b)(B). 

§§  1041.22  and  1047.40  [Deleted] 

Accordingly,  49  CFR  1041.22,  and 
1047.40  are  deleted. 

This  action  will  not  affect  significantly 
the  quality  of  the  human  environment  or 
conservation  of  energy  resources. 

Issued  under  the  authority  of  49  U.S.C. 
10321  and  5  U.S.C.  553. 

Decided;  July  1, 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Stafford,  Clapp,  Trantum,  Alexis,  and 
Gilliam. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  80-21346  Filed  7-18-80: 8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[49  CFR  Ch.  X 
[Ex  Parte  No.  MC-141] 

Policy  Statement  on  Motor  Carrier 
Pooling  Applications 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposal  to  issue  a 
statement  of  general  policy. 

summary:  Changes  to  ICC’s  enabling 
statute  respecting  the  pooling  or  division 
or  transportation  or  earnings  between 
motor  carriers  (49  U.S.C.  11342)  have 
recently  been  enacted.  That  legislation 
alters  present  law  by  adding  statutory 
criteria  to  the  consideration  of  motor 
carrier  pooling  agreements  which  in  turn 
requires  alteration  of  our  informal 
pooling  application  of  our  informal 
pooling  application  procedures.  This 
notice  sets  forth  proposals  for  the 
contents  of  motor  carrier  pooling 
applications  as  well  as  proposed 
Commission  procedures  for  determining 
and  processing  such  applications. 

DATE:  Written  comments  should  be  filed 
at  the  folllwing  address  on  or  before 
August  20,  ipso,  and  should  refer  to  Ex 
Parte  No.  MC-141. 

address:  Send  comments  (an  original 
and  15  copies  where  possible)  to:  Office 
of  Proceedings,  Section  of  Finance, 

(Room  5414),  Ex  Parte  No.  MC-141, 
Interstate  Commerce  Commission,  12th 
St.  and  Constitution  Ave.,  N.W., 
Washington,  D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Kasson  (202-275-7655). 
SUPPLEMENTARY  INFORMATION:  The  new 
motor  carrier  reform  legislation  alters 
the  way  in  which  the  Commission  is  to 
decide  pooling  applications  under  49 
U.S.C.  11342.  Up  to  now,  the 
Commission  has  granted  pooling 
applications,  after  hearing,  if  (a)  the 
carriers  involved  assent  to  the  pooling 
or  division,  and  the  Commission  finds 
that  the  pooling  or  division  of  traffic, 
services,  or  earnings,  (b)  will  be  in  the 
interest  of  better  service  to  the  public  or 
of  economy  of  operation,  and  (c)  will  not 
unreasonably  restrain  competition. 

Hie  new  legislation  requires  an 
additional,  initial  decisional  stage. 
Under  the  legislation,  a  pooling 
agreement  must  be  submitted  to  the 
Commission  for  approval  not  less  than 
50  days  before  its  effective  date.  In  this 
50-day  period,  the  Commission  must 
make  an  initial  determination  as  to 
whether  the  pooling  agreement  is  of 
major  transportation  importance  or 


whether  there  is  substantial  likelihood 
that  the  agreement  will  unduly  restrain 
competition.  If  the  Commission  decides 
negatively  on  both  factors,  the 
legislation  requires  the  Commission  to 
approve  the  pooling  agreement  without 
hearing.  If  the  Commission  decides 
positively  on  either  factor,  a  hearing 
must  be  held.  That  hearing  is  held  for 
the  purpose  of  examining  the  pooling 
agreement  under  the  same  statutory 
criteria  we  have  been  applying. 

In  the  past,  carriers  have  submitted 
pooling  applications  according  to 
informal  iiiformational  requirements 
specific  by  our  Section  of  Finance. 
Written  regulations  were  deemed 
unnecessary  because  of  the  small 
number  of  pooling  applications 
submitted  to  the  Commission  each  year 
(approximately  7  motor  carrier  pooling 
agreements  in  each  of  the  last  2  fiscal 
years).  This  small  number  prompts  us  to 
issue  this  policy  statement  rather  than 
issuing  formal  regulations. 

Contents  of  a  Pooling  Application 

We  propose  that  the  initial  submission 
of  a  pooling  application  consist  of  a 
verified  pleachng  along  with  the  filing 
fee.*  The  application  should  include  the 
following  categories  of  information: 

(1)  An  identification  of  all  the  carriers 
who  are  parties  to  the  pooling 
agreement 

(2)  A  general  description  of  the 
transaction, 

(3)  A  specific  description  of  the 
operating  authorities  sought  to  be 
pooled, 

(4)  The  establishment  that  the 
agreement  is  a  genuine  pooling 
arrangement  and  nothing  else  (as 
opposed  to  a  lease  or  interline 
arrangement),* 

(5)  The  establishment  that  there  has 
been  some  level  of  prior  competition 
between  applicants  on  the 
transportation  sought  to  be  pooled,* 

(6)  An  assessment  of  how  the  pooling 
arrangement  will  affect  present  and 
future  competition  in  the  area,* 

'Presently  $100.  See  49  CFR  1002(d)(20). 

*See,  for  instance.  Red  Ball  Motor  ^-Pooling- 
Thunderbird,  122  M.CC.  557  (1970);  American  Rail 
'  Box  Car  Co.-Pooling,  347 1.C.C.  662  (1974); 
Consolidated  Frei^tways  Corp.  of  Del,  Pooling, 

109  M.C.C.  590  (1971);  Application  of  Pullman  Ca, 
under  Sec.  5(1),  I.C,C,  Act,  259 1.C.C.  41  (1944). 

*See  Red  Bail  and  Application  of  Pullman,  supra, 
note  2. 

'Under  this  criterion,  applicants  will  be  required 
to  describe  the  transportation  market  (in  terms  of 
commodities  and  geographic  areas  or  points)  sought 
to  be  pooled,  the  number  of  competitors  actively 
operating  in  that  market,  and  the  extent  of 
competition  (in  terms  of  amounts  of  traffic  and 
relative  market  shares  between  competitors)  within 
that  market.  See  the  Advance  Notice  of  Proposed 
Rulemaking  in  Ex  Parte  No.  55  (Sub-No.  38F). 
Antitrust  and  Competition  Factors  In  Motor  Carrier 


(7)  Evidence  that  rates  set  for  traffic 
moving  under  the  agreement  do  not 
violate  the  restrictions  on  collective 
ratemaking  contained  in  the  Act  and 
Commission  regulations, 

(8)  The  relative  transportation 
importance  of  the  pooling  arrangement,* 
and 

(9)  A  statement  of  the  energy  and 
environmental  effects  of  the  agreement. 

To  be  included  as  appendices, 
applicants  would  be  asked  to  submit;  (1) 
A  copy  of  the  pooling  agreement,  (2)  a 
copy  of  the  specific  operating  authority 
of  each  carrier  which  is  the  subject  of 
the  pooling  agreement,  (3)  a  balance 
sheet  and  income  statement  of  each 
applicant,  and  (4)  a  caption  summary.' 
(for  Federal  Register  publication)  of  the 
pooling  transaction  sought  to  be 
approved  in  case  a  hearing  is  found  to 
be  necessary  (to  prevent  delays  in 
processing  the  application  so  as  to  meet 
new  statutory  time  limits  for  motor 
carrier  cases). 

We  wish  to  alert  prospective  pooling 
applicants  that  we  may  require  (in  the 
future)  the  filing  of  special  or  periodical 
reports  under  49  U.S.C.  11145  by  motor 
carriers  who  pool  their  traffic  to  ensme 
that  such  operations  do  not  become 
anticompetitive. 

Case  Processing 

After  the  pooling  application  is 
received  (not  less  than  50  days  before  its 
contracted  effective  date  *),  the 
Commission  may  either  reject  it  *  or 
make  a  decision  on  the  first  decisional 
phase  required  by  the  legislation.  That 
decision  will  determine  whether  the 
pooling  agreement  is  of  major 
transportation  importance  or  whether 
there  is  a  substantial  likelihood  that  the 
pooling  agreement  will  unduly  restrain 
competition.  In  the  vast  majority  of 
cases,  we  foresee  that  neither  of  these  2 
factors  will  be  present  and, 
consequently,  a  grant  of  the  application 
without  a  hearing  would  occur. 

However,  where  either  factor  is  found  to 
exist,  the  application  would  be 
published  in  the  Federal  Register  using 

Finance  Cases,  127  M.C.C.  657  (1980),  served  April 
16,1980. 

'Applicants  will  be  expected  to  analyze  the 
transaction  in  terms  of  the  information  submitted 
imder  item  (6). 

'Nothing  in  the  new  legislation  prohibits  the 
Commission  from  imposing  conditions  to  its  grant  of 
a  pooling  agreement.  For  example,  the  Commission 
could  require  an  extended  effective  date  if  the 
application  is  filed  less  than  50  days  before  its 
contractual  effective  date,  or  we  might  require  that 
the  agreement  provide  that  any  suitably  authorized 
line-haul  carrier  be  permitted  to  become  a  party  to 
the  agreement — to  prevent  an  undue  restraint  of 
competition.  See  Red  Ball,  supra  note  2,  at  567. 

'Because,  for  instance,  what  is  proposed  is  not  a 
bona  flde  pooling  arrangement  or  because  the 
Commission  lacks  juris^ction  over  the  transaction. 
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the  caption  summary  filed  with  the 
application  and  set  for  a  hearing  to 
consider  the  issues  fiirther.  Since  the 
statutory  standards  for  this  second 
phase  are  identical  to  those  which  have 
been  in  effect  since  1940,  the  pooling 
application  would  receive  the  same  type 
of  consideration  that  pooling 
applications  have  traditionally  received. 

Conclusion 

Through  this  policy  statement,  we 
hope  to  alert  carriers  to  the 
requirements  for  filing  pooling 
applications  under  the  new  legislation 
and  to  facilitate  processing  of  these 
applications.  The  proposed  policy 
statement,  therefore,  invites  the  public 
and  motor  carriers  to  comment  on  the 
text  of  this  document  and  to  offer 
suggestions  as  to  how  it  may  be 
improved.  Specifically,  we  would 
appreciate  suggestions  as  to  the 
contents  of  a  pooling  application  so  that 
we  may  better  be  able  to  analyze  the 
transaction  vis-a-vis  the  new  statutory 
criteria:  the  relative  transportation 
importance  of  the  pooling  arrangement 
and  the  likelihood  of  the  arrangement 
causing  an  undue  restraint  of 
competition. 

This  notice  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  See  49  CFR 1106, 1108. 

This  notice  is  issued  under  the 
authority  contained  in  49  U.S.C.  10321, 
11342,  and  5  U.S.C.  553  and  559. 

Dated:  July  7, 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice-Chairman  Gresham,  Conunissioners 
Stafford,  Clapp,  Trantum,  Alexis,  and 
Gilliam. 

Agatha  L  Mergenovich, 

Secretary. 

(FR  Doc.  80-21347  Filed  7-1B-80: 8:45  am] 
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